UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

EQUAL EMPLOYMENT
OPPORTUNITY PLAN
AND

EMPLOYMENT DISPUTE RESOLUTION PLAN
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PART A

EQuAL EMPLOYMENT OPPORTUNITY PLAN
United States District Court for the Southern District of California

|. PREAMBLE
A. Statement of Policy

The Judicia Conference of the United Statesin 1987 directed that each court adopt aplanin
conformance with the nationa policy of providing equa employment opportunity to al persons
regardiess of thelr race, sex, color, nationd origin, religion, age, or handicap.

The United States Didtrict Court for the Southern Digtrict of California adopts this modd plan,
and the accompanying employment dispute resolution plan, providing equa employment
opportunity to al persons or classes of persons regardless of their race, color, nationd origin,
gender, religion, age, disability and/or sexua orientation’.

Each gppointing officer and supervisor will promote equa employment opportunity through a
plan encompassing dl facets of employment actions and conditions including recruitment, hiring,
training, promotion, advancement, and supervision.

Each appointing officer and supervisor will promote a court or office environment free of
discrimination and discriminatory harassment. Any instances of discriminatory harassment for
which aperson seeks relief or assstance should be immediately reported. All employing offices
shdl address promptly al complaints dleging discrimination or discriminatory harassment and
shall pursue resolution of each complaint in accordance with the procedures described in Part B -
Employment Dispute Resolution Plan.

Retdiation by an appointing officer or supervisor, or by any other employee against an employee
for having filed a discrimination or discriminatory harassment complaint, or againgt any persons
involved in the processing of a complaint such as employee representatives or withesses, is
prohibited and condtitutes grounds for disciplinary action. The filing of frivolous or harassing
complaints, however, may aso be grounds for disciplinary action.

This plan, which will be periodically evauated, is not intended to modify or reduce the
qudification standards for employment in the federa courts as such standards have been
approved by the Judicia Conference of the United States.

Neither this plan, nor the Employment Dispute Resolution (*EDR”) procedures set forth in Part
B, shdl condtitute a contract or create any legaly enforceable obligation. No actions taken or

::ODMA\PCDOCS\WORDPERFECT\28006\2 May 5, 2000 (1:42pm) 1



documents created or processed pursuant to this plan or the EDR procedures related thereto are
discoverable in any court proceeding, except asto find decisions made available to the public
pursuant to Chapter V111, Section 10 of Part B.

B. De€finitions.

1.

Age. At least 40 years of age & the time of the alleged discrimination except for the
age regtrictions prescribed by 5 U.S.C. § 8335(b) and 8425(b) and described in the
Judiciary Sdary Plan and the Court Personnd System, gpplying to the appointment
and retirement of federd probation and pretria services officers.

Disability. Formerly referred to as“handicap.” Any physica or menta imparment
which substantidly limits one or more of a person’s mgor life activities where there
isarecord of such impairment and the person is regarded as having such impairment.
A qualified disabled person is one who, with or without reasonable accommodation,
can perform the essentia functions of the position in question without endangering
the hedth and safety of the individud or others and who meets the criteria for
appointment?.

Certain other conditions that are temporarily disabling such as pregnancy and
childbirth are trested as disabilities for purposes of protections afforded under this
Plar’.

National origin. Nationd origin includes ethnicity. Employees of the United States
courts must be citizens of the United States or citizens of countries with tresty
relations with the United States, as defined by the United States Department of State,
or persons subject to the Chinese Student Protection Act, 8 U.S.C. 81255.

Gender. Discrimination on the bass of maritad status or parenthood is aso
categorized as gender discrimination.

A discrimination complaint is any alegation that a person has been denied
employment, promotion or advancement, or has been affected in any other aspect of
employment, because of his or her race, color, national origin, gender, religion, age,
disability and/or sexud orientation.

A discrimination complaint also includes dlegations of restraint, interference,
coercion, discrimination, or reprisal because a person has raised an dlegation of
discrimination or has served as a representative, awitness, or an EDR Coordinator in
connection with a complaint. It does not include complaints reating to other
dissatisfactions with a person’s conditions of employment which are commonly
known as grievances.
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A discrimination complaint may only be filed pursuant to the procedures set forth in
Part B.

6. Sexual harassment isaform of gender discrimination. Sexud harassment is defined
as any unsolicited and/or unwel come sexua advance, such as an overture, an offer, or
request for sexua favors, and/or other verba or physica conduct of a sexua nature,
when:

a Submission to such conduct is made ether explicitly or implicitly aterm or
condition of an individud’ s employment;

b. Submisson to or rgection of such conduct by an individud is used asthe
basis for employment decisons affecting such individua; or

c. Such conduct has the purpose or effect of unreasonably interfering with an
individua’swork performance or creating an intimidating, hogtile or offensive
work environment;* and

d. Such conduct is engaged in either the workplace or outside the workplace,
during working hours or non-working hours, where there is a direct
connection with workplace matters.

7. Discriminatory Harassment. Conduct, thregts, ingnuations, innuendo, or durs,
or other offensve statements or conduct based on race, color, nationd origin,
gender, religion, age, disability and/or sexud orientation directed at an individuad
or aspecific class or group is consdered discrimination. Discriminatory
harassment dso includes violence in the form of intimidation, threats, or assaults
made on fdlow employees a or away from the workplace. Discipline will be
swift and severe for employees who are potentially dangerous.

8. Employment Actionsand Conditions. Includes al employment and personnd
decisions, actions, impacts, terms and conditions of a person’s employment.
Included are the following: recruitment, hiring, promotions, advancement, work
assignments, compensation and benefits, training, education, disciplinary actions,
terminations, and other such categories.

9. Appointing Officer. For purposes of this Plan only, the definition of appointing
officer refersto the court unit executive, if the complainant is an employee of the
offices of the Clerk, Probation (including Probation officers), or Pretrid Services.
The appointing officer for an employee of ajudge's chambers is the respective
judge.
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SCOPE OF COVERAGE

This Equa Employment Opportunity Plan gppliesto dl court personne, and applicants
for positions, defined asfollows:

1. All judges and ther s&ffs;

2. Digrict clerk of court and staff;

3.Chief probation and chief pretria services officers and effs.

Article Il judges may not file a complaint pursuant to this plan. Complaints against
judges, as digtinct from complaints against employing offices pursuant to Part B in which
ajudge's conduct may form the factud basis of the complaint, are filed pursuant to

judicia misconduct procedures. 28 U.S.C. 8§ 372(c) Complaints about the conduct of the
magistrate judge merit screening process should be submitted to the chief judge of the
digtrict.

For the purposes of this Plan, al chambers and offices will be described as “employing
offices”

[Il. ORGANIZATION

A.

Implementation

Each gppointing officer shal implement this plan or such equa employment
opportunity plan as has been gpproved by the Judicid Council of the Ninth Circuit.

Appointing Officers

All gppointing officers must ensure that dl vacancies, [with the exception of
chamberslaw derk vacancies], are publicly announced® to attract qualified candidates
and that dl hiring decisions are based solely on job-related factors. They should make
reasonable efforts to see that the skills, abilities, and potential of each employee are
identified and developed, and that al employees are given equa opportunities for
promotions and for other advantageous employment actions and conditions.

Appointing Officersand Supervisors

All gppointing officers must gpply equa employment opportunity practices and
policiesin thelr court units. Thisincludes giving eech employee afar and equa
opportunity to demondrate his or her skills and, where those abilities exceed generd
performance standards, to be recommended for such personnel actions and awards
recognizing such achievements as may be warranted and available.
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D.

Employment Dispute Resolution Coor dinator

The chief digrict judge will designate one person from each court unit to be the
Employment Dispute Resolution (EDR) Coordinator. The EDR Coordinator should
be a person committed to the gods of equa employment opportunity with the
experience and training necessary to perform the investigative and record-keeping
aspects of the position. An gppointing officer should not be designated as the EDR
Coordinator, except in very smdl courts where there is no one employed in the court
unit except the gppointing officer who is qudified to carry out the responsibilities of
the EDR Coordinator®.

The EDR Coordinator will be responsible for preparing statements, collecting,
andyzing, and consolidating Setidtica data, and submitting an annud EEO/EDR
report as described in Sections VI and VI of this plan. The EDR Coordinator will
as0 seek to resolve discrimination complaints informally and will provide EEO/EDR
Plan information to the public upon written request.

OBJECTIVES

Each court unit will develop annua objectives which reflect those improvements needed

in recruitment, hiring, promotions, and advancement, and will prepare a specific plan for
the EDR Coordinator explaining how those objectives will be achieved.

PERSONNEL PRACTICES

A. Discrimination-Free Workplace

All gppointing officerswill provide a discrimination-free workplace for their
employees and gpplicants. No employing office will tolerate discrimination or
discriminatory harassment in hiring or in any employment actions or conditions, on
the badis of race, color, nationa origin, gender, religion, age, disability and/or sexua
orientation. Appointing officers should make available to court employeestraining
and education with respect to equa employment opportunity, including, but not
limited to, sexud harassment, subject to available funds for such training.
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V1.

Recr uitment

All appoainting officers will seek qudified applicants. All vacancies, except those for
judicid derkships and externs, will be publicly announced.

. Hiring

All gppointing officers will make their hiring decisions based upon an evauation of a
person's qudifications and ability to perform the duties of the pogition satisfactorily.

. Promaotion

All gppointing officers will promote employees, if promotions are available,
according to their experience, training, and demonstrated ability to perform duties of a
higher levd.

. Advancement

All appointing officers and supervisors will seek, insofar as gppropriate and
reasonably practicd, to improve the skills and abilities of employees through cross-
training, job restructuring, assgnments, detalls, and outside training.

Employee Discrimination Complaints

All gppointing officers will adopt the procedures for resolving employment disputes
&t forth in Part B.

EVALUATIONS

The EDR Coordinator will prepare a compiled annud report for each court unit,
summarizing the gppointing officers  efforts to provide equa employment opportunities
in recruitment, hiring, promotions and advancement. The EDR Coordinator will collect
this information through evauations prepared by al gppointing officers, addressing these
aress of concern:

A. Recruitment

The report will briefly describe efforts made to bring afair cross-section of the pool
avalable for the podtion into its gpplicant pooal, including lising al employment
sources used (state employment offices, schools, organizations, etc.). Each gppointing
officer will aso explain the methods used to publicize vacancies.

B. Hiring
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VII.

The report will identify where recruitment efforts resulted in the hiring of across-
section of the pool avallable and will, if known, explain those instances where
members of the cross-section did not accept employment with the office when it was
offered.

C. Promations

The report will briefly describe promotiond opportunities which occurred and will
provide an andysis of the distribution of promoations, including a description of those
persons who were promoted to supervisory positions.

D. Advancement

The report will describe what efforts were made to improve the skills and abilities of
employees through cross-training, job restructuring, assgnments, details, and outside
traning.

In addition, this evauation should include information on factors inhibiting
achievement of EEO objectives, such as no vacancies or minima numbers of
quaified gpplicants, and on al persons in the court who have received relevant
training. This report will aso include a breskdown according to the race, gender,
color, nationd origin, and disability of the personne involved on formsto be
provided by the Adminigtrative Office of the United States Courts. The report will
cover personne actions occurring in the year ending September 30 and will be
submitted to the Adminigtrative Office by November 30 of each year.

ANNUAL REPORT

The EDR Coordinator in each court will submit to the chief judge of the court for his or
her approval the annud report for the year ending September 30. The EDR Coordinator
for the circuit executive will prepare for the judicia council’ s gpprova an annua report
for the year ending September 30. The report for the court of gppeals or the district will
consst of the consolidated reports and data received from each reporting court unit.

The report will describe instances where sgnificant achievements were made in providing
equa employment opportunities, identify areas where improvements are needed, and
explain factorsinhibiting achievement of equa employment opportunity objectives. The
report will be the same report as that submitted annudly to the Adminidrative Office of
the United States Courts.

Theindividua court unit reports will be submitted to the Adminigtrative Office of the
United States Courts by November 30 of each year. A copy of the reportswill so be
submitted to the Judicia Council of the Ninth Circuit.

Copies of the annuad EEO/EDR reports will be made available to the public upon written
request.
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VIIl. DISTRIBUTION AND PUBLIC NOTICE

Copies of these procedures shal be available to al employees and, upon written request,
to gpplicants for pogitions of employment with the United States Courts.
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Notes—M odel EEO Plan

1. Thefederd government, including the federd courts, is bound by 38 U.S.C. § 4301
pertaining to the employment of individuas with military reserve satus. While the federa courts
are not required to honor veterans preference in employment decisions, the federal courts are
prohibited from denying hiring, retention in employment, or any promotion or other incident or
advantage of employment because of any obligation as amember of a Reserve component of the
Armed Forces.” 38 U.S.C. 8 4301(b)(3). Federd court employees are also guaranteed re-
employment rights if their employment is interrupted by active military duty in any branch of the
armed forces, by reserve training activities, or by reporting for examinations to determine their
fitness for military service,

2. Further clarification of this definition can be found in 29 CFR 8§ 1614.203. That section
provides that “major life activities’ means functions such as caring for one's sdf, performing
manual tasks, waking, seeing, breathing, learning and working. Under the standard of
“Reasonable Accommodation” the court unit shal reasonably accommodate to the known
physical or menta limitations of a qualified disabled applicant or employee unless the court can
demondtrate that the accommodation would impose an undue hardship on the court’ s operations.
Such accommodations may include, but shal not be limited to: (1) making facilities reedily
accessible to and usable by disabled persons, and (2) part-time or modified work schedules,
acquisition or modification of equipment or devices, the provison of readers and interpreters and
other amilar actions.

3. HIV infection is consdered to be a non-interfering disability absent medica and workplace
documentation regarding the extent to which the infection may affect job performance, leave, or
conduct.

4. Prohibited unwe come conduct includes offensive sexud flirtations, suggestive comments,
sexud innuendo, unwanted physical contact, impeding or blocking movement, repested requests
or pressure for "dates," advances, propositions, insults or verba abuses of a sexua nature,
graphic verba comments about an individua’ s body, sexudly degrading words describing an
individua, humor and jokes about sex or gender-specific traits, or the display of sexudly
suggestive objects or pictures that are unwelcome or offend the recipient. Prohibited
discriminatory conduct aso includes non-verbd, suggestive, or sexudly insulting actions such as
leering, whistling, suggestive sounds, and obscene gestures. Prohibited touching includes any
unwel come touching of a sexud nature, pinching, intentiona brushing of the body, sexua

assault, and coerced sexual acts.

Sexual harassment does not necessarily have to be directed to a particular employee for an
employee to find the action and/or behavior offensve or intimidating, such as when offensve
materid is posted where others may readily seeit. Sexua harassment may occur when a
manager or supervisor has created a hogtile and abusive working environment for members of a
gpecific sex. Sexud harassment is prohibited whether it is conducted in person, through the mail
or other written communication, or telephonicaly.
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5. A “vacancy announcement” is areasonable attempt to notify gpplicants and potentia
gpplicants about the existence of job vacancies. In some Stuaions thiswill involve the
placement of ajob notice in awidey circulated publication, whereas in othersit may smply
involve an in-house announcement on a bulletin board. The purpose of a vacancy announcement
isto afford dl possible gpplicants, including women and minorities, an opportunity to compete
for the pogtion(s) in question.

6. For purposes of processng and investigating discrimination complaintsin smal courts, it

would usudly be necessary to obtain the services of an employee of another court unit to fulfill
these functions to ensure objectivity and avoid any gppearance of conflict of interests.

:ODMA\PCDOCS\WORDPERFECT\28006\2 May 5, 2000 (L:42pm) 10



